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DI NAN, Special Trial Judge: The proceedings in this case

wer e conduct ed pursuant to the provisions of section 7463 of the
I nternal Revenue Code in effect at the tine the petition was
filed. The decision to be entered is not revi ewabl e by any ot her
court, and this opinion should not be cited as authority. Unless
ot herwi se i ndi cated, subsequent section references are to the

I nternal Revenue Code in effect for the year in issue, and al
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Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned a deficiency in petitioner’s Federal
income tax of $2,532 for the taxable year 1996.

The issue for decision is whether petitioner was engaged in
the trade or business of ganbling in 1996.

This case was submtted fully stipul ated pursuant to Rule
122. Al of the facts stipulated are so found. The stipulations
of fact and the attached exhibits are incorporated herein by this
reference. Petitioner resided in Oakdale, Wsconsin, on the date
the petition was filed in this case. Petitioner’s audit
comrenced on July 2, 1998.

Petitioner is semretired. During the year in issue, he was
engaged in a business in which he purchased and sold anti ques.
He incurred a loss of $3,415 in this business. Also during 1996,
petitioner visited the Ho-Chunk Casino in Baraboo, Wsconsin, on
at | east 89 occasions. Ho-Chunk Casino produced a Player Coin
Report which indicates petitioner had “coin-in” and “coin-out”
anounts during the year of $368, 166. 95 and $341, 530. 20,
respectively. Petitioner made bank w thdrawal s from aut omat ed
tell er machines in connection with his Ho-Chunk ganbling activity
on 88 separate dates. The follow ng summari zes on a nonthly

basis the nunber of days he nmade w t hdrawal s:

Jan. Feb. NMar. Apr. My June July Aug. Sept. Cct. Nov. Dec.

3 11 3 3 11 6 9 13 10 17 2 0
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W treat these nunbers as the approxi mate nunber of tines
petitioner visited the casino in each nonth. He would normally
visit the casino during |ate evening and early norning hours,
averaging 9 hours per visit.

Petitioner received six Fornms 1099 in 1996 for ganbling
W nnings. On his 1996 Federal incone tax return, he reported the
anmounts indicated on the Fornms 1099 as his only w nnings from
ganbling. He reported this incone of $10,538 on Schedul e C,
Profit or Loss From Business, claimng no cost of goods sold or
expenses ot her than ganbling | osses of $10,538, resulting in zero
net profit. Petitioner reported $27,865 in adjusted gross

i ncome, consisting of the foll ow ng:

| RA di stributions $26, 600
Soci al Security benefits 3,052
| nt er est 1,628
Busi ness | oss (anti que sal es) (3,415)
Adj ust ed gross inconme 27, 865

In addition, petitioner received $9,530 in nontaxable net Social
Security benefits. The occupation stated on his return was
“retailer”.

Respondent determ ned that petitioner’s ganbling activity
was not an activity entered into for profit. Accordingly,
respondent recharacterized petitioner’s ganbling inconme and
determ ned that petitioner’s ganbling | osses were deductible as
an item zed deduction rather than as a trade or business expense.

Respondent al so determ ned that petitioner was entitled to



- 4 -
item zed deductions in lieu of the clainmed standard deduction and
al l owed petitioner an additional item zed deduction for the
paynment of taxes. Finally, a conputational adjustnment was made
to the anount of taxable Social Security benefits. Petitioner
di sputes respondent’s determ nation that he was not engaged in
the trade or business of ganbling.

Ordinary and necessary expenses paid in carrying on a trade
or business generally are deductible under section 162(a). A
taxpayer who is engaged in the trade or business of ganbling may
deduct ganbling | osses and expenses, if otherwi se permtted, only
to the extent of the taxpayer’s ganbling w nnings. See secs.

162(a) and 165(d); Valenti v. Conm ssioner, T.C Meno. 1994-483.

A taxpayer who is not engaged in the trade or business of
ganbling al so may deduct such | osses and expenses to the extent
of their w nnings, but nust do so under section 165(a). A
deduction under section 165(a) reduces a taxpayer’'s taxable
incone only if the taxpayer elects to forgo the standard
deduction. See sec. 63.

Resol ving the question whether a taxpayer is engaged in a
trade or business “requires an exam nation of the facts in each

case.” Comm ssioner v. Goetzinger, 480 U S. 23, 36 (1987)

(quoting H ggins v. Conm ssioner, 312 U S. 212, 217 (1941)). The

Suprenme Court in Comm ssioner v. Goetzinger, supra, addressing
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t he question whether a full-tine ganbler who ganbl ed solely for
his own account was engaged in a trade or business, stated:

to be engaged in a trade or business, the taxpayer nust be
involved in the activity with continuity and regularity and
* * * the taxpayer’s primary purpose for engaging in the
activity must be for incone or profit. A sporadic activity,
a hobby, or an anusenment diversion does not qualify. * * *
we conclude that if one’'s ganbling activity is pursued ful
time, in good faith, and with regularity, to the production
of incone for a livelihood, and is not a nere hobby, it is a
trade or business wthin the nmeaning of the statutes with
whi ch we are here concerned. Respondent G oetzinger
satisfied that test in 1978. Constant and | arge-scal e
effort on his part was nmade. Skill was required and was
applied. He did what he did for a livelihood, though with a
| ess-than-successful result. This was not a hobby or a
passi ng fancy or an occasional bet for anusenment. 1d. at

35- 36.

After his enployer termnated his position in February 1978, the

t axpayer in Goetzinger devoted the remai nder of the year to

pari nmutuel wagering, primarily on greyhound races. During this
time, he spent 6 days a week for 48 weeks at the track and spent
a substantial anmount of tine studying racing fornms, prograns, and
other materials. 1In all, he devoted 60 to 80 hours each week to
ganbling-related activities. After February, he had no

enpl oynent or profession other than ganbling. He received $6, 498
in non-ganbling inconme frominterest, dividends, capital gains,

and salary earned prior to termnation.?

That the taxpayer in Goetzinger ganbled “with a viewto
earning a living fromsuch activity” was not disputed by the
Comm ssioner. See Goetzinger v. Conmm ssioner, supra at 24 n.2
(quoting Goetzinger v. Conm ssioner, 82 T.C. 793, 795 (1984)).
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In this case, petitioner’s visits to the casino were not

continuous or regular. Petitioner points to the total nunber of
hours he spent at the casino over the course of the year, and
argues that he averaged 20 hours per week ganbling. However, his
visits to the casino throughout the year were very sporadic. The
nunber of nmonthly visits rose as high as 17 in Cctober, but in
Decenber he made no visits and in several other nonths he nade
only 2 or 3. Petitioner also argues that the anount of tine he
spent in his antique sales business is simlar to the anmount of
tinme he spent in the ganbling activity.? The aggregate anount of
time spent in the activity is not as determ native as the fact
that petitioner had little continuity or regularity to his
visits. Finally, petitioner argues that the sporadic nature of
hi s ganbling was dictated by his know edge of “how t he machi nes
were cycling or if the machi nes were being adjusted to reduce
pl ayers odds.” W do not accept this argunent, both because it
is not supported by any evidence and because we do not find it
pl ausi bl e that petitioner had know edge of when the video poker
machi nes were produci ng hi gher payoffs which was sufficiently
accurate or specific to dictate when he should visit the casino.
The primary purpose of petitioner’s ganbling activity was

for amusenent, not for profit: H's activity, although

2Respondent has not chal l enged petitioner’s deduction of the
| oss fromthe anti ques business, so we need not address the
accuracy of petitioner’s treatnent of the activity as a business.
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substantial, was nore consistent wth a hobby than a trade or

busi ness. He argues that he spent a significant anmount of tine
studying “cycles” of video poker machi nes, reading publications
relating to video poker, and practicing on his own video poker
machine in order to “achieve greater success while ganbling.”
These efforts would be consistent wwth a desire to w n noney.
However, the desire to win noney is consistent with ganbling
purely for its entertainment or recreational aspects, and we find
that petitioner ganbled primarily for this reason rather than
primarily for profit.

Finally, we note that petitioner is semretired and in 1996
recei ved a substantial amount of incone: Excluding his business
| oss of $3,415, he received over $40,000 in interest, individual
retirement account distributions, and Social Security benefits.
This income and petitioner’s semretired status indicate that he
was not relying upon ganbling for his livelihood.

In his trial briefs, petitioner discusses the materi al
participation requirenments of section 469 and the regul ations
thereunder. First, petitioner points to the references in these
provisions to 500 hours of participation in an activity, arguing
that he was in the trade or business of ganbling because he
devoted nearly tw ce that anount of tinme. See, e.g., sec. 1.469-
5T(a) (1), Tenporary Inconme Tax Regs., 53 Fed. Reg. 5725 (Feb. 25,

1988). These provisions govern whether a trade or business is
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passi ve and do not address the nore fundanental question of

whet her an activity constitutes a trade or business. Second,
petitioner argues that instructions for the Schedul e C provide
that there are no “limtations on | osses” for nonpassive

activities (i.e., activities which neet the materi al

participation requirenents). It is true that section 469 inposes
no additional limtations on such |osses, but the | osses are
still subject to the nore general limtations discussed above.

We hold that petitioner was not engaged in the trade or
busi ness of ganbling in 1996.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




