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VEMORANDUM OPI NI ON

This matter cones before the Court on Motion for Entry of
Def ault Judgnment on the Conplaint to Determ ne
Di schargeability of Debt filed by Anerican Express Travel
Rel at ed Services Conpany, Inc. (“Plaintiff”) in the case of
Chapter 7 debtor Khaled M Jaw sh (“Defendant”). This is a
core matter within the neaning of 28 U S.C. 88 157(b)(2)(I)
and (b)(2)(J). After considering the pleadings, evidence and
applicable authorities, the Court enters the follow ng
findings of fact and conclusions of law in conpliance with

Federal Rul e of Bankruptcy Procedure 7052.

Fi ndi ngs of Fact

Def endant filed his Chapter 7 petition on Cctober 29,
1999, and Plaintiff filed its conplaint to determ ne the
di schargeability of Defendant’s debt on February 4, 2000.
Def endant had a credit card account with Plaintiff in the nane
of “Atlantic International” to which he charged goods,
services and travel expenses totaling $21,114.91 between
February 27, 1999, and May 24, 1999. As of the petition date,
Def endant owed $21, 331.87 on the account.

Plaintiff alleged that because Defendant had only $43. 00
in his nonthly budget available to service credit card debt,

and because Defendant incurred $158,901.82 in what appears to



be credit card debt, including the debt to Plaintiff,

Def endant coul d not have reasonably expected to pay Plaintiff.
Accordingly, Plaintiff alleged that Defendant incurred the
$21, 331. 87 debt under fraudul ent circunstances warranting a
determ nation that the debt is nondi schargeabl e pursuant to
Section 523(a)(2)(A) of the Bankruptcy Code.

Plaintiff also alleged that Defendant should be able to
account for nore than the $2,000.00 in househol d goods,
$500. 00 in wearing apparel, and $100.00 in cash that he listed
on Schedule B. At least $12,000.00 of Defendant’s unsecured
$158, 901. 82 debt was incurred to Plaintiff for merchandi se
purchases, and in his Statenent of Financial Affairs,

Def endant indicated no | osses, gifts, or transfers of personal
property in the year preceding his petition. Plaintiff
accordingly objected to Defendant’s di scharge pursuant to
Sections 727(a)(2)(A), (a)(4)(A and (a)(5).

Def endant’ s cardhol der agreement with Plaintiff provided
for paynment of prejudgnent interest at 2.5 percent per nonth
fromthe date of default to the date of judgnent. The
agreenent deens the account in default if the cardholder files
for bankruptcy. The agreenent also requires the cardholder to
pay the costs of collection, including attorney fees at the
contractually provided rate of 15 percent of the unpaid
bal ance. In paragraph 35 of the Conplaint, Plaintiff stated
its intention to collect attorney fees if the Court finds the
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debt nondi schargeable, which Plaintiff indicated that
Def endant could avoid if he paid $21,331.87 within 10 days of
recei ving the Conpl aint.

Defendant failed to answer by the March 6, 2000,
deadline. The Cerk entered default, and Plaintiff noved for
entry of default judgnent on July 7, 2000. The Court
schedul ed the matter to be tried on Septenber 12, 2000, and on
Septenber 6, 2000, Defendant answered. Defendant did not file
a notion to open the default with his Answer, but at trial
Def endant’ s attorney nmade an oral notion to open default.

Def endant’ s attorney expl ained that he had repeatedly
attenpted to discuss the pending adversary with Defendant, but
for various reasons Defendant wanted to avoid the matter.
Defendant’s attorney proffered that Plaintiff’s adversary
caused Defendant psychol ogi cal distress, and Def endant
suffered marital difficulties as a result of his bankruptcy.
According to Defendant’s attorney, Defendant coped wth these
probl enms by ignoring them Additionally, Defendant wanted to
avoid the | oss of wages he would suffer if he took time off
fromwork to discuss Plaintiff’s adversary with his counsel

Concl usi ons of Law

1. Defendant’s Oral Mtion to Open the Default

The Court will deny Defendant’s oral notion to open the
default entered against himon July 7, 2000. Pursuant to
Federal Rule of Bankruptcy Procedure 7055, Federal Rule of
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Civil Procedure 55(c) governs Defendant’s notion. Rule 55(c)
provi des, “For good cause shown the court may set aside an
entry of default and, if a judgnent by default has been
entered, may |ikewi se set it aside in accordance with Rule

60(b).” Fed. R CGv. P. 55(c). The nore |lenient “good cause”

standard of Rule 55(c), as opposed to the “excusabl e negl ect”
standard of Rule 60(b), wll be applied because the Court has

not entered default judgnment. See In re Tires and Terns of

Col unbus, Inc., Ch. 7 Case No. 99-40719-JTL, Adv. No. 00-4072,

slip op. at 4 (Bankr. MD. Ga. Oct. 4, 2000) (citing Inre
Rogers, 160 B.R 249, 251-52 (Bankr. N.D. Ga. 1993)).

In order to uphold the policy favoring decisions based on
cases’ nerits, the Court will address the four factors that
courts in the Eleventh Circuit consider when seeking the “good
cause” necessary to open a default. See id. These factors
i ncl ude consideration of (1) the pronptness of the defaulting
party’s action to vacate the default, (2) the plausibility of
the defaulting party’s excuse for the default, (3) the nerit
of any defense the defaulting party mght wish to present in
response to the underlying action, and (4) any prejudice the
party not in default mght suffer if the default is opened.

ld., slip op. at 4-5 (citing Turner Broad. Sys., Inc. v. Sanyo

Elec., Inc., 33 B.R 996, 1001 (N.D. Ga. 1983), aff’'d 742 F. 2d

1465 (11th G r. 1984); see also In re Rogers, 160 B.R at 252.

Defendant’s notion fails on all four of these factors.
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The Court first determ nes whether the Defendant noved to

open the default within a reasonable tine. See Inre Tires

and Terns, slip op. at 5; In re Rogers, 160 B.R at 252. 1In

In re Rogers, the court held that under the | ess stringent

standard of Rule 55(c), filing a notion to open a default a
month after entry of default was not unreasonable per se. See

In re Rogers, 160 B.R at 252. It is unreasonabl e, however

to allow six nonths to pass before filing an Answer, and to
wait until the trial, scheduled nore than two nonths after
entry of default, to nove the Court to open the default. As
the Court stated at trial, allow ng Defendant to answer now
woul d render the notion of a deadline pointless.

In considering the second factor, the Court addresses
Def endant’ s possible culpability, inquiring into his excuse
for defaulting. [d. at 253. Defendant’s attorney’s proffer
of evidence at the trial were deenmed proven by the Court.
They indicate that Defendant deliberately chose to ignore
Plaintiff’s pending adversary. The Court acknow edges the
psychol ogi cal and marital distress Defendant experienced as a
result of his bankruptcy and the adversary proceedi ng. Such
di stress is probably not uncommon anong many i ndi vi dual
debt ors who appear before this Court. Defendant did not offer
any evidence as to extraordinary hardship or disability
created by the pendency of the Bankruptcy proceedings and this
adversary. Defendant’s willful disregard of this Court’s
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rul es cannot be excused. See id. at 254. Defendant’s
denonstrated ability to tend to his own routine daily business
while engaging in willful dereliction of his duty to conply
with the Court’s rules points to the conclusion that the Court
cannot excuse Defendant’s failure to file a tinmely Answer.

Third, the Court asks whet her Defendant m ght assert a
meritorious defense to the action on which he has defaulted.
Id. Defendant has a hi gher burden now that default has been
entered than if he filed a tinely Answer. At this stage,

Def endant cannot rely on the general denials and concl usory
statenents that woul d have been sufficient in a tinely Answer
to avoid default. Defendant nust allege sone evidence of a
factual basis for a neritorious defense before the Court can
seriously consider opening the default. [d. (citing Turner
Broad., 33 B.R at 1002). In nmaking Defendant’s oral notion,
Def endant’ s attorney offered only Defendant’s excuses for not
having filed a tinmely Answer. Responding only with general
adm ssions, denials, and statenents of insufficient know edge,
Def endant has alleged no facts establishing a neritorious

def ense.

Fourth, the Court considers the prejudice Plaintiff would
suffer if the Court opens the default. Opening any default
poses the prospect of delay, and any delay is likely to have a
prejudicial aspect, however slight it may be. Plaintiff has
of fered no specific showi ng of prejudice beyond the expense of
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addi tional court appearances and the post ponenent of the
relief Plaintiff seeks to enjoy. Prejudice to the Plaintiff
must be bal anced agai nst the policy favoring resol ution of
di sputes on the nerits. The problem here is that Defendant
has referenced no nerits upon which the dispute m ght be
resolved in his favor. Thus there are no nerits agai nst which
the prejudice to Plaintiff mght be bal anced. Wen a
defaulting party has alleged no neritorious defense, the
expense of prosecuting a suit makes any del ay undul y
prejudicial. 1d. at 255.

Accordi ngly, Defendant’s oral notion to open the default
wi |l be denied, and his Answer will not be consi dered.
Def endant is deened to have admtted Plaintiff’s well-pl eaded
al l egations, and the Court will enter judgnment accordingly.

See Nishimatsu Constr. Co., Ltd. v. Houston Nat’'l Bank, 515

F.2d 1200, 1205 (5th Gr. 1975). The Court determ nes that
Def endant’ s debt to Plaintiff is nondi schargeabl e pursuant to

Section 523(a)(2)(A).! Defendant nust pay Plaintiff

1Section 523(a)(2)(A) provides,

A di scharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge
an individual debtor from any debt -
(2) for noney, property, services, or an
extension, renewal, or refinancing of
credit, to the extent obtained by -
(A)fal se pretenses, a false
representation, or actual fraud,
ot her than a statenent
respecting the debtor's or an
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$23,331.87, plus interest at the rate of 2.5 percent per nonth
from Qctober 29, 1999 to the date of this Opinion, and court
costs of $150.00. Furthernore, Plaintiff’s discharge will be

deni ed pursuant to Section 727(a)(2)(A), (a)(4)(A, and
(a)(5).2

2. Att or ney Fees

The Court will not enter judgnment for Plaintiff’s

insider's financial condition[.]
11 U.S.C. 8§ 523(a)(2)(A).
2Sections 727(a)(2)(A), (a)(4) (A, and (a)(5) provide,

(a) The court shall grant the debtor a discharge,
unl ess -

(2) the debtor, with intent to hinder,
del ay, or defraud a creditor or an officer
of the estate charged with custody of
property under this title, has
transferred, renoved, destroyed,
mutil ated, or conceal ed, or has permtted
to be, transferred, renoved, destroyed,
mutil ated, or conceal ed -

(A) property of the debtor,

wi thin one year before the date

of the filing of the petition;

(4) the debtor knowi ngly and fraudul ently,
in or in connection with the case -

(A) made a false oath or

account; [or]

(5) the debtor has failed to explain
satisfactorily, before determ nation of
deni al of discharge under this paragraph
any | oss of assets or deficiency of assets
to meet the debtor's liabilities[.]

9



attorney fees. Though the Eleventh Circuit has held that
attorney fees may be properly awarded in an action to
determ ne di schargeability of debt pursuant to Section 523,
““ITt]he construction of [a] contract for attorney’s fees

presents . . . a question of local law’'” Transouth Fin.

Corp. of Fla. V. Johnson, 931 F.2d 1505, 1507 (11th G

1991). (quoting Security Mrtgage Co. v. Powers, 278 U S. 149,

154, 49 S. . 84, 85 (1928)). In Transouth, the El eventh
Circuit awarded attorney fees on a contract governed by
Florida law. A contractual provision for attorney fees is
valid, enforceable, and collectible under Georgia | aw,
however, only after the debtor fails to pay the principal and
interest within ten days of receiving witten notice fromthe
creditor of its intent to enforce such provision. See

OCGA § 13-1-11(a)(3).3

30C. GA 8§ 13-1-11(a)(3) provides

(a) bligations to pay attorney’s fees upon any note or
ot her evidence of indebtedness, in addition to the rate
of interest specified therein, shall be valid and
enforceable and collectible as a part of such debt if
such note or other evidence of indebtedness is collected
by or through an attorney after maturity, subject to the
fol |l ow ng provisions:

(3) The holder of the note or other evidence of
i ndebt edness or his attorney at |aw shall,

after maturity of the obligation, notify in
writing the naker, endorser, or party sought to
be held on said obligation that the provisions
relative to paynent of attorney’s fees in
addition to the principal and interest shall be
enforced and that such nmaker, endorser, or
party sought to be held on said obligation has
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Ceorgia’s statute governing contractual attorney fees has
been addressed by the United States Suprenme Court, the Fifth
Circuit prior to Septenber 30, 1981, and the Eleventh Circuit.

See generally Sec. Mrtgage Co. v. Powers, 278 U.S. 149, 49 S

Ct. 84 (1928); In re East Side Investors, 702 F.2d 214 (11lth

Cir. 1983) (per curiam; Inre Atlanta Int’'l Raceway, Inc.,

513 F. 2d 546 (5th G r. 1975); Nat’'|l Acceptance Co. v. Zusnann,

379 F.2d 351 (5th CGr. 1967). These courts considered the
statute in the context of proceedi ngs under the old Bankruptcy
Act, but insofar as unsecured clainms for attorney fees are
concerned, the essential holding in these cases continues to
apply under the Code.* |If a creditor perfects its contractual
right to attorney fees in accordance wth OC G A § 13-1-
11(a)(3) prior to the commencenent of the case, then the

creditor is entitled to assert an unsecured claimfor attorney

ten days fromthe recei pt of such notice to pay
the principal and interest w thout the
attorney’s fees. |If the nmaker, endorser, or
party sought to be held on any such obligation
shall pay the principal and interest in ful
before the expiration of such tinme, then the
obligation to pay the attorney’s fees shall be
void and no court shall enforce the agreenent.
The refusal of a debtor to accept delivery of
the notice specified in this paragraph shall be
t he equi val ent of such notice.

4Section 506(b) of the Code preenpts the applicability of
OC.GA 8 13-1-11 where an oversecured creditor asserts that
its attorney fees are secured, but because Section 502(b) does
not specifically disallow unsecured clains for attorney fees,
a creditor may present such a claim See In re Honestead
Partners, Ltd., 200 B.R 274, 276-77 (Bankr. N.D. Ga. 1996).
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fees in the case. See In re East Side |Investors, 702 F.2d. at

215; In re Honestead Partners, 200 B.R at 279 (citing In re

Standard Bl dg. Assoc., Ltd., 85 B.R 644, 648-49 (Bankr. N.D.

Ga. 1988); In re Walsey, 7 B.R 779, 785-86 (Bankr. N.D. Ga.

1980)); cf. id at 278-79 (perfection within 90 day period
prior to petition is avoi dable preference). The creditor may
not, however, perfect its right after commencenent of the

case. See In re East Side Investors, 702 F.2d at 215; In re

Atlanta Int’'l Raceway, 513 F.2d at 549 (post-petition

perfection violated district court injunction anal ogous to
Code’ s automatic stay).

In paragraph 35 of its conplaint, Plaintiff attenpted to
perfect its right to attorney fees in a manner that my be
acceptable in a state court collection action under Ceorgia
| aw. ®* Under the Code, however, any effect the paragraph m ght

have is void ab initio because it violates the autonmatic stay.

SParagraph 35 of Plaintiff’s conplaint to detern ne
di schargeability provides,

The terns and conditions of the account agreenent
bet ween t he Defendant and Anerican Express calls for
the paynent of attorney’s fees of 15% of the unpaid
bal ance and costs expended by Anerican Express in
the collection of the Account. Should this debt be
found nondi schargeabl e, plaintiff hereby states its
intention to enforce this provision. Defendant may
avoid liability for these contractual fees by
voluntarily paying a total of $21,331.87 within ten
(10) days of the receipt of this conplaint.

(Conplaint to Determ ne Dischargeability T 35.)
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See 11 U.S.C. 8§ 362(a)(6).°% Accordingly, the Court cannot
enter judgnent for Plaintiff’s attorney fees because Plaintiff
is not yet entitled to them Defendant nust first have the
opportunity to avoid liability for contractual attorney fees

that OC.GA 8 13-1-11(a)(3) affords him See Powers, 287

US at 158, 49 S. C. at 87 (purpose of Ceorgia statute is to
protect defaulting debtor who pays within ten days from
liability for attorney fees).

This case poses a curious circunstance for Plaintiff.
Wil e the issue of discharge is being resolved by this
proceeding, so too is the issue of Defendant’s liability to
Plaintiff. An order will be entered in accordance with this
opi ni on denyi ng di scharge and awarding a judgnent to Plaintiff
in the full amount of its claim and will make no award of
attorney’s fees. If Plaintiff seeks attorney’s fees after the
stay is lifted by giving notice to Defendant under O C G A 8§
13-1-11(a)(3), Defendant may successfully argue that the claim
has been nerged into this judgnment beyond further

consideration by any court. The potential unfairness of such

6Section 362(a)(6) provides,

(a) [A] petition filed under section 301 . . . of [the
Bankruptcy Code] . . . operates as a stay, applicable to
all entities, of —

(6) any act to collect, assess, or recover a claim
agai nst the debtor that arose before the
commencenent of the case under this title[.]

11 U.S.C. § 362(a)(6).
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aresult is mtigated by Plaintiff’s decision to request a
nmoney judgnent after the Court offered to permt Plaintiff to
w thdraw its noney judgnment demand in view of the potenti al
inequity. Plaintiff advised the Court at the trial that it
woul d prefer to have a noney judgnent in this adversary
proceedi ng, without attorney’s fees, rather than to proceed in
state court with its claim including attorney’ s fees, after
the denial of Defendant’s discharge.

An order in accordance with this opinion will be entered
on this date.

Dated this 20'" day of Novenber, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge

CERTI FI CATE OF SERVI CE

|, Cheryl L. Spilman, certify that the attached and

foregoi ng have been served on the foll ow ng:

D. Ruth Primm
P. O Box 450268
Atl anta, GA 31145-0268

Charles E. Gay
433 Cherry Street, Suite 16
Macon, GA 31201

Thi s day of Novenber, 2000.



Cheryl L. Spilman
Deputy derk
United States Bankruptcy Court



UNI TED STATES BANKRUPTCY COURT
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ORDER

I n accordance with the nmenorandum opi nion entered on this
date, it is hereby

ORDERED t hat Defendant’s debt to Plaintiff is determ ned
nondi schargeabl e, and it is hereby further

ORDERED t hat Def endant shall pay Plaintiff $21,331.87,
plus interest on such amount at 2.5 percent per nmonth from
Cct ober 29, 1999 to the date of this Order, and $150.00 costs,
and it is hereby further

ORDERED that Plaintiff’s demands for award of attorney
fees are DENIED; and it is hereby further

ORDERED t hat Defendant’s di scharge i s DEN ED

SO ORDERED t his 20'" day of Novenber, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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|, Cheryl L. Spilman, certify that the attached and
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Charles E. Gay
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Thi s day of Novenber, 2000.

Cheryl L. Spilman
Deputy derk
United States Bankruptcy Court



